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TAXES 
 
JCT Scores Tax Extenders Package at $86.6 
billion Using Dynamic Scoring; SFC 
Releases Updated Summaries of Extenders 
 
Key Points: 

 The JCT dynamic score reduced the cost of the 
extenders package by a net $10.4 billion 
compared to its prior score 

 This is the first time JCT has officially used 
dynamic scoring since new budgeting rules were 
adopted in this Congress 

 
Using a macroeconomic analysis known as 
dynamic scoring, the Joint Committee on 
Taxation (JCT) scored the Senate Finance 
Committee’s tax extenders package at $86.6 
billion, an 11 percent or approximately $10.3 
billion decrease from JCT’s static score of 
$96.9 billion. The dynamic effects were largely 
as a result of economic growth from business-
related provisions.  
 
On August 6, the Senate Finance Committee 
released updated summaries of the extenders 
included in the package, including changes in 
the provisions' costs compared with earlier 
versions. Modifications include a new small 

business provision in the credit for research 
and experimentation; indexing the Internal 
Revenue Code (IRC) Section 179 deduction for 
inflation; and updating energy efficiency 
standards for the nonbusiness energy property 
tax credit in Section 25(c). The energy 
efficiency standards provision require windows, 
doors and skylights to meet new “Energy Star” 
standards; adjust qualifications for water 
heaters and boilers; and allow energy-efficient 
roofing products to qualify. The costs of the 
updated research credit increased by $478 
million and the energy provision’s cost 
increased by $56 million over ten years. 
Changes to Section 179 increased the 
provision’s cost by $115 million more over ten 
years. 
 
The package of 52 extenders passed the 
Finance Committee by a vote of 23–3 and 

This Week in Congress 

 House – The House was in recess.  

 Senate – The Senate did not invoke cloture on the motion to proceed to legislation to 
make Planned Parenthood ineligible for federal funding (S. 1881) by a 53-46 vote, 
began consideration of the “Cybersecurity Information Sharing Act of 2015” (S. 754) 
(CISA) and agreed on a unanimous consent agreement on CISA.  

 
Next Week in Congress 

 House – The House will be in recess until September 8.  

 Senate – The Senate will be in recess until September 8.  
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included provisions such as the research and 
development tax credit, increased expensing 
limits for small business, and deductions for 
mortgage insurance premiums and state and 
local sales taxes. Although Committee 
Chairman Orrin Hatch (R-UT) indicated he 
would like the package to clear the Senate prior 
to the August recess, the Senate left for its five 
week break without bringing up the bill.  
 
CBO Will Release Its Updated Budget and 
Economic Outlook on August 25 
 
Key Points: 

 CBO’s report will include updated economic 
and budget projections from 2015 to 2025 

 
The Congressional Budget Office (CBO) 
announced it will release “An Update to the 
Budget and Economic Outlook: 2015-2025” on 
August 25. Its most recent economic 
projections were released in January, and the 
most recent budget projections were released in 
March.  
 
CBO’s economic projections released in 
January projected the federal budget deficit 
would remain steady in 2015 and 2016, and 
begin to increase in 2017 to more than $1 
trillion by 2025. The budget projections 
released in March estimated the federal deficit 
would total 2.7% of GDP in 2015, and 
decrease to 2.4% through 2018 before it is 
expected to rise. CBO projected the debt held 
by the public is projected to rise from 74% of 
GDP in 2015 to 77% by 2025. 
 
McConnell Reiterates Position that 
Highways and Tax Reform Should Be 
Separated; House Is Taking a Different 
Approach 
 
Key Points: 

 McConnell reiterated his position that the 
Congress should not merge international tax 
reform and the offsets for the Highway Bill 

 The House Ways and Means Committee 
continues to argue the need for international 
tax reform and unlocking funds from 
“repatriation” 

 
Senate Majority Leader Mitch McConnell (R-
KY) reiterated that he does not support 
combining tax reform and highway funding, 
saying that highway financing and tax reform 
should be two entirely separate issues. He said 
the Senate produced a long-term highway bill 
with credible pay-fors, and stated “a separate 
issue is the issue of tax reform…[a]nd there’s 
been a lot of focus on going to a territorial 
system.” McConnell added that “I might be 
well enthusiastic about that but I view it as a 
totally separate track unrelated to the highway 
issue.” 
 
However, House Ways and Means Committee 
Chairman Paul Ryan (R-WI) continues to push 
for international tax reform with two blog 
posts, “LOCKOUT: Flawed U.S. Tax Structure 
Keeps Trillions Offshore That Could be 
Invested Here” and “What Is This 
‘International Tax Reform’ of Which You 
Speak?”, on the Committee’s website 

Upcoming Dates 
September 30, 2015: FAA 
reauthorization expires and FY 2015 
ends 
October 1: FY 2016 begins 
October 29: Highway Trust Fund 
patch and MAP-21 extension expires 
October 31: Treasury’s estimate of 
when debt limit will need to be raised 
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supporting ideas such as the “innovation box,” 
repatriation, and transitioning to an exemption 
system. The Committee reiterated its support 
for tying international tax reform to highway 
funding, with one of its posts expressing 
support for the Senate Finance Committee’s 
Working Group on International Tax Reform 
plan saying it would modernize the U.S. tax 
system, and “perhaps even help address our 
persistent highway trust fund challenge.” The 
Committee also laid to rest any questions that 
comprehensive tax reform will happen in the 
near future, saying “with a president who wants 
more carve-outs and higher rates on families 
and small businesses, and a Republican 
Congress that believes in a flatter, fairer tax 
code with lower rates for everyone, enactment 
of comprehensive tax reform will have to wait 
for a new president.”  
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this report.     
 
FINANCIAL SERVICES 
 
Office of Financial Research Releases 
Report on U.S. and International Global 
Systemically International Banks 
 
Key Points: 

 The OFR paper examined the systemic 
importance of U.S. and international banks 
based on five categories: Size, 
interconnectedness, substitutability, complexity, 
and cross-jurisdictional activity. 

 
On August 4, the Office of Financial Research 
(OFR) released a paper on “A Comparison of 
U.S. and International Global Systemically 
Important Banks” (G-SIBs). The paper is one 
of a series of briefs on various topics that 
analyze financial system developments and 
financial stability implications of financial and 

regulatory policy. The paper, authored by Paul 
Glasserman and Bert Loudis, does not 
“necessarily represent official positions of the 
OFR or Treasury.” 
 
The paper examines the Basel Committee on 
Banking Supervision’s systemic importance 
indicators, grouped into five categories (Size, 
interconnectedness, substitutability, complexity, 
and cross-jurisdictional activity), and compares 
the largest U.S. and foreign banks. According 
to the systemic importance scores calculated by 
the OFR (based on Basel’s weighting), 
JPMorgan Chase has the highest overall score.  
The paper also includes a discussion of China’s 
G-SIBs, stating that they “present a very 
different profile because they score high on 
total exposures but score much lower” in other 
categories.  
 
The paper concludes that further study is 
needed on “the trade-offs between the 
potential benefits of scale and scope, and the 
potential costs from the failure of systemically 
important institutions.” The paper observes 
that “the banks with the highest systemic 
importance scores do not have the highest 
capital ratios.” It also highlights “a potential 
weakness in the Basel Committee’s scoring 
methodology”, specifically, the sensitivity of a 
bank’s bucket assignment to changes in 
currencies. The paper highlights alternatives 
that may reduce “incentives for banks to alter 
their activities because of the effects of 
exchange rate movements.”  The paper also 
concludes that the systemic importance scores 
are “sensitive to the activities of other large 
banks”, and suggests that this “could be 
reduced through surcharges that increase 
continuously in proportion to overall scores, 
without the use of buckets.” 
 
SEC Approves Security-Based Swap Rules 
and Pay Ratio Rule 

http://www.williamsandjensen.com/
mailto:CWHatcher@wms-jen.com
http://financialresearch.gov/briefs/files/OFRbr-2015-07_A-Comparison-of-US-and-International-Global-Systemically-Important-Banks.pdf
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Key Points:  

 The Securities and Exchange Commission 
approved rules on the registration of security-
based swap dealers and major security-based 
swap participants, a Rule of Procedure for 
statutorily disqualified entities to continue to 
engage in SBS transactions, and the pay ratio 
rule.  

 
At an August 5, open meeting the Securities 
and Exchange Commission (SEC): 

 unanimously approved “rules and 
forms under the Securities Exchange 
Act of 1934 providing for the 
registration of security-based swap 
dealers and major security-based swap 
participants” (Item 1);  

 voted 3 to 2 to approve “a rule of 
practice to provide a process for a 
registered security-based swap dealer or 
major security-based swap participant 
to make an application to the 
Commission for an order permitting an 
associated person who is subject to a 
statutory disqualification to effect to be 
involved in effecting security-based 
swaps on behalf of the security-based 
swap dealer or major security-based 
swap participant”, with Commissioners 
Kara Stein and Michael Piwowar voting 
against (Item 2); and  

 voted 3 to 2 to approve a final rule 
“requiring public companies to disclose 
the ratio of the annual total 
compensation of the chief executive 
officer to the median of the annual total 
compensation of the company’s 
employees as required by Section 
953(b) of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act 
(DFA)”, with Commissioners Daniel 
Gallagher and Piwowar voting against 
(Item 3). 

 
In relation to the Rule of Practice 194, Stein 
noted Congress created “bad actor” bars to 
protect the market from those engaged in 
wrongdoing. Stein stated she would like to 
support the overall proposal however, she 
suggested participants can do an “end-run 
around” SEC decisions. Stein stated she cannot 
sign on to this “loop hole.” Piwowar suggested 
the Commission could have chosen a number 
of different methods for handling statutory 
disqualifications, yet in the end, the majority 
has selected a “misguided” position that he 
cannot support. He noted inconsistencies 
between the CFTC and SEC rules and 
suggested these inconsistencies will “inject” 
uncertainties into the marketplace.  
 
In relation to the pay ratio rule, Commissioner 
Daniel Gallagher stated that the SEC did not 
have to take up this rule as there is no deadline 
included in the statute.  He suggested the 
purpose of the rule is to “name and shame” 
and the scope of the rule should have been 
limited to U.S. full-time employees. He 
suggested the SEC should be spending time on 
more important projects such as equity market 
structure and corporate disclosure reviews that 
have yet to be advanced in a meaningful way. 
Piwowar stated the pay ratio rule is not related 
in any way to the SEC’s mandates and 
suggested this action is “nothing more than 
surrendering the SEC to special interests.”  
 
Following the open meeting, House Financial 
Services Committee Chairman Jeb Hensarling 
(R-TX) released a statement in opposition to 
the pay ratio rule.  He stated “this fall, the 
Committee will consider legislation to repeal 
this provision, H.R. 414.” He expressed 
disappointment in the final rule, suggesting that 
the pay ratio rule “is the latest example of the 
SEC squandering its resources on rulemakings 
that do nothing to help small business startups 

http://www.williamsandjensen.com/
http://www.sec.gov/news/openmeetings/2015/ssamtg080515.htm
http://www.sec.gov/news/pressrelease/sec-adopts-registration-rules-for-security-based-swap-dealers.html
http://www.sec.gov/news/pressrelease/sec-adopts-registration-rules-for-security-based-swap-dealers.html
http://www.sec.gov/news/pressrelease/2015-160.html
http://financialservices.house.gov/news/documentsingle.aspx?DocumentID=399543
http://thomas.loc.gov/home/gpoxmlc114/h414_ih.xml
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and will instead harm U.S. companies and 
investors.” 
 
Federal Reserve Board Governor Jerome 
Powell Speaks on Bond Markets 
 
Key Points: 

 Federal Reserve Board Governor Jerome 
Powell discussed changes in bond market 
structure and the October 15, 2014 bond 
market volatility. 

 
On August 3, the Brookings Institution held an 
event entitled “Are There Structural Issues in 
the U.S. Bond Markets?” The discussion 
focused on issues in the corporate bond and 
Treasury markets. Federal Reserve Board 
Governor Jerome Powell said the Federal 
Reserve Bank of New York (FRBNY) will host 
a conference on Treasuries market structure on 
October 20-21. 
 
Powell said the Treasury market remains deep 
and resilient, but there are questions as to 
whether market functioning can be improved. 
He stated that evidence is mixed on whether 
there has been a decline in bond market 
liquidity. He said liquidity may be more prone 
to disappearing during times of stress, pointing 
to the rapid decline in liquidity on October 15. 
He stated that Treasury bonds are important 
for monetary policy and are heavily used as 
high quality liquid assets (HQLA), emphasizing 
the broad importance of Treasuries. Powell 
suggested that the biggest change in the market 
has been the growth of algorithmic trading, 
noting that the speed of trading has increased 
“at least one million fold” but acknowledging 
that algorithmic traders engage in a wide range 
of trading strategies.  
 
Powell questioned whether there are important 
market failures which will not self-correct. He 
suggested that regulations did not cause the 

events of October 15, but that capital and 
liquidity requirements have increased the cost 
of funds. He said the goals of the regulation are 
appropriate and necessary, and suggested that 
some increase in the cost of market making 
should be accepted to meet these goals. Powell 
said some commentators have proposed 
frequent batch auctions, while others have 
suggested changes to the market structure. He 
noted that there are also concerns about the 
market structure in the funding markets and 
the repo markets. He suggested that greater use 
of central clearing could have benefits in the 
repo markets.  
 
Counselor to the Secretary of the Treasury 
Antonio F. Weiss discussed the joint Treasury, 
Federal Reserve, Federal Reserve Bank of New 
York, SEC, and CFTC staff report on the 
volatility in the bond markets on October 15, 
2014. He stated that Treasuries are a safe haven 
during times of instability, suggesting that 
October 15 remains an anomaly. Weiss said 
there was no evidence of a “fat finger mistake” 
or a “runaway algorithm.” He said there was no 
direct causal link between any one player and 
the events of October 15, but that what 
happened was a result of the interactions of 
multiple high speed trading algorithms. He said 
algorithms responded to a one sided market by 
causing a rally in yields, while humans were 
slower to react. He suggested that there was no 
single smoking gun. Weiss said there has been a 
fundamental, technology-driven shift in market 
structure, describing high frequency trading 
(HFT) as a “disruptive” technology innovation, 
which creates information disparities. He said 
regulators must recognize that HFT is “here to 
stay” and that policy proposals must be tailored 
accordingly.  
 
SEC Commissioner Daniel Gallagher 
Speaks on the Regulation of the Capital 
Markets 

http://www.williamsandjensen.com/
http://www.brookings.edu/events/2015/08/03-us-bond-markets-elliott
http://www.treasury.gov/press-center/press-releases/Documents/Joint_Staff_Report_Treasury_10-15-2015.pdf
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Key Points: 

 SEC Commissioner Daniel Gallagher raised 
concerns with multiple provisions of the Dodd-
Frank Act, including the Financial Stability 
Oversight Council and the enhanced 
authorities of the Federal Reserve. 

 He stressed his opposition to efforts to “de-
risk” the capital markets. 

 
On August 4, the SEC Commissioner Daniel 
Gallagher spoke at an event hosted by the U.S. 
Chamber of Commerce’s Center for Capital 
Market Competitiveness. Gallagher noted that 
this would be his last formal speech as an SEC 
Commissioner. He said the Federal Reserve, 
the FDIC and the OCC have leveraged the 
financial crisis to grow their regulatory 
authorities, while the SEC has been used to 
implement social policy. He stated that the 
Dodd-Frank Act (DFA) has impaired the work 
of the SEC by placing it at a disadvantage to 
prudential regulators. Gallagher said the 
Federal Reserve has implemented intrusive 
rules under Section 165 of the DFA without 
meaningfully consulting the SEC. He described 
the FSOC as the “wrong way” to address 
systemic risk and suggested that the SEC must 
actively and publicly provide input to FSOC.  
 
Gallagher said only three capital markets 
regulators serve on the 35 member Financial 
Stability Board (FSB) Steering Committee. He 
suggested that the FSB has allowed European 
regulators to relegate capital markets regulators 
“to the kids table.” He stated that U.S. 
representatives to the FSB have not adequately 
stood up for the capital markets. He said 
efforts to de-risk the U.S. capital markets are 
wrong and will make the U.S. less competitive. 
Gallagher emphasized that the SEC must not 
be a rubber stamp for the prudential regulators 
and FSOC. He commended International 
Organization of Securities Commissions 

(IOSCO) Chairman Greg Medcraft for 
announcing his view that the asset management 
industry does not pose a systemic risk. He 
emphasized that capital markets are about 
taking risks and should not be regulated like 
banks.  
 
Gallagher stressed the need for the SEC to 
retain its authority over the asset management 
industry. While noting the FSOC and the FSB 
have shifted their focus to asset management 
products and activities rather than attempting 
to designate asset managers as SIFIs, he 
stressed that the SEC must still work to 
prevent prudential regulators from attempting 
to de-risk the asset management industry with 
tools such as capital requirements. 
 
Gallagher said many areas of SEC Division of 
Trading and Markets regulation are “woefully 
outdated” such as the regulation of transfer 
agents and the settlement cycle. He also 
questioned why the SEC does not have 
regulatory authority over Treasuries and 
municipal debt issuers, given their 
overwhelming importance to investors in the 
capital markets. He stressed the need to update 
the Securities Investor Protection Corporation 
(SIPC) regime and to work with Congress to 
modernize the Securities Investor Protection 
Act (SIPA).  
 
Federal Advisory Committee on Insurance 
Discusses the IAIS Consultation Document 
on Higher Loss Absorbency Capital 
 
Key Points: 

 The Advisory Committee discussed workers 
compensation insurance, retirement security, 
affordability of auto insurance, the IAIS 
Consultation Document on Higher Loss 
Absorbency Capital for Global Systemically 
Important Insurers. 

 

http://www.williamsandjensen.com/
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On August 6, the Federal Advisory Committee 
on Insurance (FACI) held an open meeting to 
discuss developments in workers’ 
compensation insurance, additional 
perspectives on retirement security, the Federal 
Insurance Office’s (FIO) proposed definition 
of affordability of personal auto insurance, and 
the Public Consultation Document on Higher 
Loss Absorbency (HLA) Capacity for Global 
Systemically Important Insurers (G-SII) 
released by the International Association of 
Insurance Supervisors (IAIS). 
 
FACI Chairman and Marsh & McLennan 
Companies President & Chief Executive 
Officer Daniel Glaser said in July 2013 the 
IAIS published its assessment methodology for 
global systemically important insurers, which 
included higher loss absorbency (HLA) capital. 
He stated that the IAIS has issued a 
consultation document on options for HLA 
capital and noted that the comment period 
ends on the August 21, 2015. (FIO) Director 
Michael McRaith urged stakeholders to submit 
comments before the August 21 deadline. He 
noted that FIO is working closely with the state 
regulators and the Federal Reserve on this 
issue.  
 
Federal Insurance Office Regulatory Policy 
Deputy Director Tom Finnell said the 
insurance sector has never had a common 
international capital standard, and a quantitative 
insurance capital standard (ICS) is a key 
provision of IAIS Common Framework 
(ComFrame). He said quantitative field testing 
began last year and will continue this year. He 
noted that additional testing is beginning 
related to HLA for G-SIIs. Finnell emphasized 
that the ICS is not self-executing in the U.S. 
and will require action by the states or the 
Federal Reserve. He said IAIS is awaiting the 
results of the consultation and will carefully 
examine the responses. He stated that he hopes 

to make a presentation to the IAIS Technical 
Committee in mid-September, and suggested 
that HLA could be presented to the G-20 at its 
November meeting.  
 
Upcoming Hearings and Events 
 
August 17 
CFPB Field Hearing: The CFPB will hold a 
field hearing on financial management for 
seniors and their caregivers. CFPB Director 
Richard Cordray and Virginia Attorney General 
Mark Herring are scheduled to speak at the 
event. 
 
September 10 
Treasury Nomination: The Senate Banking 
Committee will hold a hearing to discuss the 
nomination of Adam J. Szubin to be 
Undersecretary of the Treasury for Terrorism 
and Financial Crimes. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
 
ENERGY AND ENVIRONMENT 
 
Administration Issues Final Climate Rules 
Targeting Power Plant Emissions 
 
Key Points: 

 On Monday, the Administration issued the 
final rules limiting carbon dioxide emissions 
from new and existing power plants.  

 The rule targeting existing power plants is 
designed to reduce emissions from these sources 

http://www.williamsandjensen.com/
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32 percent, below 2005 emission rates, by 
2030.   

 The rule to address new power plant emissions 
would require newly-built coal-fired plants to 
install carbon capture and storage technology 
that would contain 20 percent of the carbon 
dioxide emissions.     

 
On August 3, the Obama Administration 
announced the final version of the Clean 
Power Plan rule, which would limit greenhouse 
(GHG) emissions from existing power plants. 
The Administration also issued the final New 
Source Performance Standards (NSPS) for new 
power plants and the proposed Federal 
Implementation Plan (FIP) for states that do 
not comply with the Clean Power Plan 
requirements. These actions culminate years of 
work by the Administration on what will likely 
be its most far-reaching policies addressing 
climate change.   
 
Clean Power Plan: 
 
The final Clean Power Plan rule directs states 
to take actions reducing GHG emissions from 
existing power plants by 32% below 2005 levels 
by 2030. It includes the following features and 
requirements: 

 Submission of State Plans: “States 
will be required to submit a final plan, 
or an initial state plan with an extension 
request…[by] September 6, 2016.” 
States can request extensions to submit 
final plans by September 6, 2018. 

 Compliance Period: The rule 
establishes an interim compliance 
period of 2022-2029. Electric 
generating units (EGUs) are required 
“individually, in aggregate, or in 
combination with other measures 
undertaken by the state, [to] achieve” 
mandated emissions reductions by 
2030. 

 Building Blocks: The final rule 
includes three “building blocks”, which 
“are approaches that are available to all 
affected EGUs, either through direct 
investment or operational shifts or 
through emissions trading where states, 
which must establish emission 
standards for affected EGUs, do so by 
incorporating emissions trading.” The 
three building blocks are: (1) 
“Improving heat rate at affected coal-
fired steam EGUs”; (2) “Substituting 
increased generation from lower 
emitting existing natural gas combined 
cycle units for reduced generation from 
higher-emitting affected steam 
generating units.” (3) “Substituting 
increased generation from new zero 
emitting renewable energy generating 
capacity for reduced generation from 
affected fossil fuel-fired generating 
units.” 

 Types of State Plans: State plans must 
either be based on “emission 
standards”, which would include 
“source-specific requirements” or 
“State measures” which would “include 
a mixture of measures implemented by 
the state, such as renewable energy 
standards and programs to improve 
residential energy efficiency…” The 
“State measures” plans must include “a 
backstop of federally enforceable 
standards” in case the states fail to 
reduce emissions as required. 

 Multi-State Plans: States may “work 
with other states on multi-state 
approaches, including emissions 
trading…” 

 Clean Energy Incentive Program: 
The final rule includes an optional 
“Clean Energy Incentive Program” that 
would provide Emission Rate Credits 
for wind, solar and energy efficiency 

http://www.williamsandjensen.com/
http://www.epa.gov/airquality/cpp/cpp-final-rule.pdf
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http://www.epa.gov/airquality/cpp/cps-final-rule.pdf
http://www.epa.gov/airquality/cpp/cpp-proposed-federal-plan.pdf
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projects that are constructed and 
operational between the state’s 
submission of its final plan and the 
beginning of the 2022-2029 compliance 
period.   

 Safety Valve: The final rule includes a 
safety valve provision that would 
“address situations where, in the wake 
of an unanticipated event or other 
extraordinary circumstances, an 
affected power plant must provide 
reliability-critical generation 
notwithstanding CO2 emission 
constraints that would otherwise 
apply.” 

 
NSPS: 
 
Also on Monday, the Administration issued a 
separate final rule establishing the New Source 
Performance Standards for new power plants. 
EPA issued a proposed NSPS rule on 
September 20, 2013, and published the NPRM 
in the Federal Register on January 8, 2014. The 
proposed rule set an emission limit that would 
have effectively required the use of carbon 
capture and sequestration (CCS) for newly-
constructed coal-fired power plants.   
 
The final rule establishes standards for 
emissions that include: 

 New coal-fired power plants must limit 
emissions to 1,400 pounds of CO2 per 
megawatt hour-gross. This level would 
require employing CCS that captures 
approximately 20 percent of carbon 
dioxide emissions.  

 New baseload natural gas-fired power 
plants are required to limit emissions to 
1,000 pounds of CO2 per megawatt 
hour-gross or 1,030 pounds of CO2 per 
megawatt hour-net. 

 
Congressional Reaction: 

 
Republicans in Congress responded 
immediately to the announcement of the final 
rules. House Energy and Commerce 
Committee Chairman Fred Upton (R-MI) and 
Energy and Power Subcommittee Chairman Ed 
Whitfield (R-KY) issued a statement declaring 
that “this plan goes well beyond the authority 
Congress granted to EPA and will be 
challenged in the courts.”  
 
On August 5, the Senate Environment and 
Public Works Committee voted to approve the 
“Affordable Reliable Electricity Now Act of 
2015” (S. 1324). The legislation would block 
the EPA from implementing the final rules 
limiting GHG emissions from new and existing 
power plants. As described in a statement 
issued by Committee Chairman Jim Inhofe (R-
OK), the “ARENA Act is a common-sense, 
bipartisan piece of legislation that would send 
the Obama administration’s carbon mandates 
back to the drawing board where it should be 
reconsidered with publicly available science and 
adequate public input.” 
 
Congressional Democrats expressed support 
for the regulations. Senator Ed Markey (D-MA) 
issued a statement saying that the “Clean 
Power Plan provides states the flexibility to 
meet new targets with incentives that will help 
unleash clean energy technologies in every state 
of the union.”   
 
Upcoming Hearings and Events 
 
August 25-26 
Pipeline Safety: The Pipeline and Hazardous 
Materials Safety Administration (PHMSA) will 
convene a Joint Meeting of the Gas and Liquid 
Pipeline Advisory Committees.   
 
August 27 
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Liquid Pipeline Integrity Verification: The 
Pipeline and Hazardous Materials Safety 
Administration (PHMSA) will hold a public 
meeting on the Hazardous Liquid Integrity 
Verification Program (HL IVP). The workshop 
will continue PHMSA’s efforts to develop 
requirements for hazardous liquid pipeline 
operators to verify the integrity and maximum 
operating pressure of their pipelines. On 
September 17, 2014, the agency released the 
“PHMSA DRAFT HL IVP CHART”. The 
chart describes a process for determining which 
pipelines would be subject to integrity tests 
(including hydrostatic testing), based on 
whether the operator has adequate records 
supporting the maximum operating pressure 
for the pipe. The flowchart also describes a 
process which could require pipeline operators 
to, in certain circumstances: 

 Conduct hydrostatic pressure tests, 
including “spike” pressure tests; 

 Derate the pipeline; 

 Conduct an engineering critical 
assessment; 

 Conduct material tests of the pipeline, 
including through cut outs and 
destructive tests; and 

 Replace the pipeline. 
 
September 9-10 
Pipeline Safety Risk Methodologies: The 
Pipeline and Hazardous Materials Safety 
Administration (PHMSA) will hold a Risk 
Modeling Methodologies Public Workshop. As 
described by PHMSA, the workshop is 
intended “to advance risk modeling 
methodologies of gas transmission and 
hazardous liquid pipelines and non-pipeline 
systems.” According to PHMSA: “This 
workshop will bring industry, Federal and state 
regulators, interested members of the public, 
and other stakeholders together to share 
knowledge and experience on risk modeling 
within the pipeline industry and other fields, 

ways to advance pipeline risk models, and 
practical ways that operators can adopt and/or 
adapt them to the analyses of their systems.” 
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Updates on energy and environment issues 
are available during the week on twitter. 
 
DEFENSE 
 
Obama Speech on Iran Deal 
 
Key Points: 

 As Congress prepares to debate a disapproval 
resolution of the Obama Administration’s deal 
to prevent Iran from building nuclear weapons, 
the President made a major speech articulating 
the rationale for negotiating with Iran 

 Obama rebuts at length criticisms of the deal 

 Congressional Republicans dispute Obama’s 
reasoning and take issue with some of his 
comments 

 
On August 5, President Barack Obama made 
remarks at the American University in 
Washington D.C. on the Iran nuclear deal the 
same day the Senate made a disapproval 
resolution of the deal its pending business 
when it reconvenes in September and a day 
after this resolution was introduced in the 
House. The disapproval resolution would bar 
the President from lifting the current sanctions 
on Iran, a key piece of the deal. Members of 
Congress continue to announce their support 
or opposition of the Joint Comprehensive Plan 
of Action with Senator Chuck Schumer (D-
NY) announcing his opposition late on August 
6. It is unclear at this point whether opponents 
have the votes to enact the resolution and then 
override a likely veto from the President. 
 
In his speech, Obama remarked that “[f]ifty-
two years ago, President Kennedy, at the height 

http://www.williamsandjensen.com/
http://www.phmsa.dot.gov/portal/site/PHMSA/menuitem.6f23687cf7b00b0f22e4c6962d9c8789/?vgnextoid=689fe82810f6e410VgnVCM100000d2c97898RCRD&vgnextchannel=574ffed8df6ec410VgnVCM100000d2c97898RCRD&vgnextfmt=default
http://www.phmsa.dot.gov/portal/site/PHMSA/menuitem.6f23687cf7b00b0f22e4c6962d9c8789/?vgnextoid=689fe82810f6e410VgnVCM100000d2c97898RCRD&vgnextchannel=574ffed8df6ec410VgnVCM100000d2c97898RCRD&vgnextfmt=default
http://www.pipelinelaw.com/files/2015/04/PHMSA_Draft_HL_IVP_Flowchart.pdf
http://www.phmsa.dot.gov/portal/site/PHMSA/menuitem.6f23687cf7b00b0f22e4c6962d9c8789/?vgnextoid=aeefe82810f6e410VgnVCM100000d2c97898RCRD&vgnextchannel=574ffed8df6ec410VgnVCM100000d2c97898RCRD&vgnextfmt=default
mailto:fcvlossak@wms-jen.com
http://twitter.com/#!/fcvIV
https://www.congress.gov/bill/114th-congress/house-joint-resolution/61?q=%7B%22search%22%3A%5B%22%5C%22hjres61%5C%22%22%5D%7D&resultIndex=1
https://www.congress.gov/bill/114th-congress/house-joint-resolution/61?q=%7B%22search%22%3A%5B%22%5C%22hjres61%5C%22%22%5D%7D&resultIndex=1
https://www.congress.gov/bill/114th-congress/house-joint-resolution/64?q=%7B%22search%22%3A%5B%22%5C%22hjres64%5C%22%22%5D%7D&resultIndex=1
http://apps.washingtonpost.com/g/documents/world/full-text-of-the-iran-nuclear-deal/1651/
http://apps.washingtonpost.com/g/documents/world/full-text-of-the-iran-nuclear-deal/1651/


Williams & Jensen – Washington Update August 7, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 11 of 21 

of the Cold War, addressed this same university 
on the subject of peace.” He said that “a 
number of strategists here in the United States 
argued that we had to take military action 
against the Soviets, to hasten what they saw as 
inevitable confrontation…[b]ut the young 
President offered a different vision.” Obama 
said that “[s]trength, in his view, included 
powerful armed forces and a willingness to 
stand up for our values around the 
world…[b]ut he rejected the prevailing attitude 
among some foreign policy circles that equated 
security with a perpetual war footing.” He said 
that “[i]nstead, he promised strong, principled 
American leadership on behalf of what he 
called a ‘practical’ and ‘attainable peace’ -- a 
peace ‘based not on a sudden revolution in 
human nature but on a gradual evolution in 
human institutions -- on a series of concrete 
actions and effective agreements’” Obama said 
that during the Cold War “[n]ot every conflict 
was averted, but the world avoided nuclear 
catastrophe, and we created the time and the 
space to win the Cold War without firing a shot 
at the Soviets.”  
 
Obama asserted that “[t]he agreement now 
reached between the international community 
and the Islamic Republic of Iran builds on this 
tradition of strong, principled 
diplomacy…[and] [a]fter two years of 
negotiations, we have achieved a detailed 
arrangement that permanently prohibits Iran 
from obtaining a nuclear weapon.” He claimed 
that “[i]t cuts off all of Iran’s pathways to a 
bomb…[and] contains the most 
comprehensive inspection and verification 
regime ever negotiated to monitor a nuclear 
program.” Obama stated that “[a]s was true in 
previous treaties, it does not resolve all 
problems; it certainly doesn’t resolve all our 
problems with Iran…[and] [i]t does not ensure 
a warming between our two countries.” He said 
that “it achieves one of our most critical 

security objectives…[and] [a]s such, it is a very 
good deal.”  
 
Obama said that “[i]n July, we reached a 
comprehensive plan of action that meets our 
objectives…[and] [u]nder its terms, Iran is 
never allowed to build a nuclear weapon.” He 
said that “while Iran, like any party to the 
Nuclear Non-Proliferation Treaty, is allowed to 
access peaceful nuclear energy, the agreement 
strictly defines the manner in which its nuclear 
program can proceed, ensuring that all 
pathways to a bomb are cut off.” Obama stated 
that “[u]nder  this deal, Iran cannot acquire the 
plutonium needed for a bomb.” He said that 
“[t]he core of its heavy-water reactor at Arak 
will be pulled out, filled with concrete, and 
replaced with one that will not produce 
plutonium for a weapon…[and] [t]he spent fuel 
from that reactor will be shipped out of the 
country, and Iran will not build any new heavy-
water reactors for at least 15 years.” Obama 
added that “ Iran will also not be able to 
acquire the enriched uranium that could be 
used for a bomb…[and] [a]s soon as this deal is 
implemented, Iran will remove two-thirds of its 
centrifuges.”   
 
Obama claimed that “Iran has powerful 
incentives to keep its commitments…[and] [i]f 
Iran violates the agreement over the next 
decade, all of the sanctions can snap back into 
place.” He claimed that “[w]e won’t need the 
support of other members of the U.N. Security 
Council; America can trigger snapback on our 
own.” Obama noted that “[o]n the other hand, 
if Iran abides by the deal and its economy 
begins to reintegrate with the world, the 
incentive to avoid snapback will only grow.”   
 
Obama said that “[u]nfortunately, we’re living 
through a time in American politics where 
every foreign policy decision is viewed through 
a partisan prism, evaluated by headline-
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grabbing sound bites.” He claimed that “before 
the ink was even dry on this deal -- before 
Congress even read it -- a majority of 
Republicans declared their virulent 
opposition…[and] if you repeat these 
arguments long enough, they can get some 
traction.”   
 
Obama stated that “let me address just a few of 
the arguments that have been made so far in 
opposition to this deal: 

 First, there are those who say the 
inspections are not strong enough 
because inspectors can’t go anywhere in 
Iran at any time with no notice. Well, 
here’s the truth:  Inspectors will be 
allowed daily access to Iran’s key 
nuclear sites.   

 Second, there are those who argue that 
the deal isn’t strong enough because 
some of the limitations on Iran’s 
civilian nuclear program expire in 15 
years.  Let me repeat:  The prohibition 
on Iran having a nuclear weapon is 
permanent.   

 Third, a number of critics say the deal 
isn’t worth it because Iran will get 
billions of dollars in sanctions relief.  
Now, let’s be clear:  The international 
sanctions were put in place precisely to 
get Iran to agree to constraints on its 
program.  That's the point of sanctions.  
Any negotiated agreement with Iran 
would involve sanctions relief.  So an 
argument against sanctions relief is 
effectively an argument against any 
diplomatic resolution of this issue. 

 Now, the final criticism -- this sort of a 
catch-all that you may hear -- is the 
notion that there’s a better deal to be 
had…one that relies on vague promises 
of toughness, and, more recently, the 
argument that we can apply a broader 
and indefinite set of sanctions to 

squeeze the Iranian regime harder. 
Sanctions alone are not going to force 
Iran to completely dismantle all vestiges 
of its nuclear infrastructure -- even 
those aspects that are consistent with 
peaceful programs.”   

 
Obama argued that “Congressional rejection of 
this deal leaves any U.S. administration that is 
absolutely committed to preventing Iran from 
getting a nuclear weapon with one option -- 
another war in the Middle East.” He claimed 
that “I say this not to be provocative…I am 
stating a fact.” Obama stated that “[w]ithout 
this deal, Iran will be in a position -- however 
tough our rhetoric may be –- to steadily 
advance its capabilities…[and] [i]ts breakout 
time, which is already fairly small, could shrink 
to near zero.” He contended that “[d]oes 
anyone really doubt that the same voices now 
raised against this deal will be demanding that 
whoever is President bomb those nuclear 
facilities?” Obama said that “[t]he choice we 
face is ultimately between diplomacy or some 
form of war -- maybe not tomorrow, maybe 
not three months from now, but soon.”   
 
Congressional Reaction 
 
Senate Majority Leader Mitch McConnell (R-
KY) issued a statement in which he said that “I 
called on President Obama this morning to join 
members of both parties in approaching this 
gravely important matter with the reverence 
and respect it clearly deserves…[and] 
[m]embers of both parties have serious and 
heartfelt concerns about the Iran deal.” 
McConnell said that “[t]hese Democrats and 
Republicans deserved serious answers today, 
not some outrageous attempt to equate their 
search for answers with supporting chants of 
‘Death to America.’” He contended that “I 
imagine the Democrats who’ve already come 
out against this agreement will be especially 
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insulted by it…[and] [t]his goes way over the 
line of civil discourse.”  McConnell stated that 
“[t]he President needs to retract his bizarre and 
preposterous comments, and both supporters 
and defenders of the President’s deal with Iran 
should reject this offensive rhetoric.” 
 
In a blog posting, the office of the Speaker of 
the House John Boehner (R-OH) asserted that 
“President Obama is headed to American 
University this morning to make the case for 
his proposed Iran deal to an increasingly 
skeptical public.” Boehner’s office claimed that 
“[w]hile the President will reportedly try to sell 
the deal by drawing parallels between his world 
view and John F. Kennedy’s Cold War 
approach to the Soviet Union, what the 
American people really want are the hard 
facts.” Boehner’s office asked “[h]ow is a deal 
that allows Iran to keep thousands of 
centrifuges spinning really ‘our best means of 
assuring that Iran does not get a nuclear 
weapon?’”  Boehner’s office stated that “given 
that the President admits the deal ‘not 
contingent on Iran changing its behavior’ and 
new cash will likely go toward terror activities 
that are ‘a threat to us and a threat to our allies,’ 
how does this deal make America safer?”    
 
Service Chiefs Confirmed 
 
Key Points: 

 The Senate confirmed the last of the pending 
service chief nominations, setting the stage for 
an entirely new Joint Chiefs of Staff save for 
General Welsh 

 
On August 5, the Senate confirmed by voice 
vote the nominations of General Mark Milley 
to be the next Army Chief of Staff, Admiral 
John Richardson the next Chief of Naval 
Operations, and Lieutenant General Robert 
Neller to be a General and the next 
Commandant of the Marine Corps. Milley is set 

to succeed current Chief of Staff Raymond 
Odeirno on August 14, Richardson current 
Chief of Naval Operations Admiral Jonathan 
Greenert, and Neller current Marine Corps 
Commandant General James Dunford Jr. in 
October when Dunford becomes the Chairman 
of the Joint Chiefs. These confirmations follow 
last week’s confirmations of Dunford to 
succeed current Chairman General Martin 
Dempsey and Transportation Command 
Commander General Paul Selva to be the next 
Vice Chairman of the Joint Chiefs of Staff. Of 
the Joint Chiefs, only Air Force Chief of Staff 
General Mark Welsh III will have confirmed in 
his current role before Secretary of Defense 
Ashton Carter.  
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
HEALTH 
 

Procedural Vote to Defund Planned 
Parenthood Fails; Senate Republicans Shift 
Focus to ACA and Budget Reconciliation  
 
Key Points: 

 Stand-alone effort to defund Planned 
Parenthood fails; focus shifts to appropriations 
process 

 Congressional Republicans lean towards 
additional ACA repeal vote as part of budget 
reconciliation 

 
The Senate failed to proceed to legislation “to 
prohibit federal funding of Planned 
Parenthood Federation of America” (S. 1881) 
by a vote 53-46, with 60 votes needed to 
advance the legislation. The vote fell mostly 
along party lines, with Senators Joe Donnelly 
(D-IN) and Joe Manchin (D-WV) supporting 
the measure and Senator Mark Kirk (R-IL) 
opposing it, with Senate Majority Leader Mitch 
McConnell (R-KY) voting no to allow a 
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motion to proceed to be brought up at a later 
date.    
 
McConnell fast-tracked the legislation last 
week, allowing the vote to come during the 
Senate’s final week in session prior to the 
August recess. The timing of this vote suggests 
continued focus on this issue from both pro-
life Members seeking to defund the 
organization, and by Planned Parenthood 
supporters who argue that the group plays a 
key role in promoting women’s health. With 
the end of the fiscal year approaching on 
September 30, some Members in both 
chambers have urged Leaders to consider tying 
the defund legislation to appropriations 
legislation. In a press conference this week, 
McConnell said that there would not be a 
government shutdown, and Speaker John 
Boehner (R-OH) has also said he would avoid 
a shutdown over government funding.  
 
McConnell also indicated this week that there 
are ongoing discussions between the House 
and Senate regarding plans to use the 
reconciliation process to force an up or down 
vote on an Affordable Care Act repeal in the 
Senate, which would allow it to pass with 51 
rather than 60 votes. Two-thirds of the House 
and Senate would still be required to override 
President Obama’s veto, and the bill would lack 
sufficient Democratic support to do so. Some 
Republicans have urged Congress to use 
reconciliation to advance a bill that would 
modify but not repeal the ACA, or to address 
budget sequestration in a way that could divide 
Congressional Democrats. However, 
conservative lawmakers have been actively 
urging a vote on ACA repeal that could 
advance through both houses of Congress.  
 
Upcoming Hearings and Events 
 
August 10-11 

Infant Mortality: The Health Resources 
Services Administration holds a meeting of the 
Advisory Committee on Infant Mortality. 
 
August 11 
ONC Meeting: The Office of the National 
Coordinator for Health Information 
Technology will hold a teleconference of the 
Health Information Technology Standards 
Committee to hear reports from its 
workgroups. 
 
Population Health: The Brookings Institution 
will hold a webinar on “Transforming Clinical 
Practices to Promote Population Health and 
Improve Workforce Retention.” 
 
Women’s Health: The Centers for Disease 
Control and Prevention will hold a 
teleconference of the Advisory Committee to 
the Director to discuss the implementation of 
the Health Disparities Subcommittee’s 
recommendations for women’s health. 
 
August 12 
Health Plans: The National Business Group 
on Health will hold a media briefing to discuss 
“Large Employers’ 2016 Health Plan Design 
Changes,” an annual survey on health care 
benefit costs and changes.  
 
August 13-14 
Primary Care Medicine: The Health 
Resources and Services Administration will 
hold a meeting of the Advisory Committee on 
Training in Primary Care Medicine and 
Dentistry to discuss the role of health 
profession education in addressing the social 
determinants of health.   
 

For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
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TRANSPORTATION AND 
INFRASTRUCTURE  

 
Carper Introduces Gas Tax Increase 
 
Key Points: 

 Before the Senate recessed for August, a 
member of both the Senate Environment and 
Public Works and Finance Committees 
released a bill that would phase in a 16 cent 
increase in the fuel taxes that fund the 
Highway Trust Fund that would also expand 
credits to help lower income Americans 

 
On August 6, Senator Tom Carper (D-DE) 
introduced the “TRAFFIC Relief Act” (S. 
1994), “which would raise the country’s 
gasoline and diesel taxes, and also extend and 
expand tax credits that are critical to hard-
working American families” according to his 
press release. Carper’s bill would increase the 
current tax on gasoline from 18.3 cents per 
gallon over four years to 32.3 cents and the tax 
on diesel fuels from 24.3 cents to 40.3 cents. 
Thereafter, both taxes would rise with inflation 
to prevent erosion in the buying power of these 
revenues.  
 
In June, the Joint Committee on Taxation 
(JCT) noted that “[h]ad the 18.3 and 24.3 cent 
per gallon tax rates been indexed, in 2015, the 
rates would be 31 cents per gallon for gasoline 
and 41.2 cents per gallon for diesel.” Also in 
June, in testimony before the Senate Finance 
Committee, the Congressional Budget Office 
(CBO) stated that “[t]he staff of the JCT 
estimates that a one-cent increase in taxes on 
motor fuels—primarily gasoline and diesel 
fuel—would initially raise about $1.7 billion 
annually for the [Highway Trust Fund], 
declining over the next 10 years to about $1.5 
billion each year.” If these figures are accurate, 
then, if enacted as drafted, Carper’s bill would 
raise between $24-27 billion more a year for the 

Highway Trust Fund, which would be more 
than enough to cover the current annual 
shortfall. Carper’s bill would also pair these fuel 
tax increases with expansions of two tax credits 
that are intended to help defray the increased 
costs of driving for lower income Americans, 
which many policy experts have advocated for.  
 
Carper stated that “[f]or years, a broad and 
active coalition of transportation stakeholders, 
including labor groups, safety advocates and 
everyday Americans, have asked Congress to 
fix the Highway Trust Fund with a modest 
increase in federal gas and diesel taxes, 
providing a long-term funding solution to 
chronic transportation investment 
shortfalls…[and] [t]he TRAFFIC Relief Act 
answers this call.” Hestated that “[t]he 
legislation would increase gas and diesel taxes 
by four cents a year for four years, and 
subsequently index them to inflation.” Carper 
noted that “[o]ver the past seven years, 
Congress has passed 13 short-term, stopgap-
funding measures, costing our Treasury nearly 
$73 billion, instead of approving a long-term 
solution, costing our country jobs, lost 
productivity, and overall economic growth.” 
He added that the TRAFFIC Relief Act “would 
also extend and expand the earned income 
(EITC) and child (CTC) tax credits…mak[ing] 
both credits permanent, as well as expand the 
EITC for childless workers, index the CTC to 
inflation, and make it easier for working 
Americans who qualify to claim the EITC.”  
 
However, the odds of a fuels tax increase do 
not seem high. House Republicans are planning 
on trying to use the proceeds from a tax on 
mandatory repatriation of earnings held 
overseas by multinational corporations as the 
offset for the surface transportation 
reauthorization the House Transportation and 
Infrastructure Committee is planning to unveil 
and markup in September. The Senate passed 
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“Developing a Reliable and Innovative Vision 
for the Economy (DRIVE) Act” (H.R. 22) uses 
a number of pay-fors but does not utilize 
repatriation, which Senate Majority Leader 
Mitch McConnell (R-KY) and Senate Finance 
Committee Chairman Orrin Hatch (R-UT) 
have opposed in public remarks.  
 
Nadeau and Dominguez Confirmed; 
McMillan and Feinberg Nominations 
pending 
 
Key Points: 

 The Senate confirms the acting heads of the 
FHWA and PHMSA while the nominees to 
head the FRA and FTA are not confirmed 

 
Before leaving for the August recess, the Senate 
confirmed by voice vote Federal Highway 
Administration (FHWA) Acting Administrator 
Gregory Nadeau as Administrator and Pipeline 
and Hazardous Materials Safety Administration 
(PHMSA) Deputy Secretary Marie Therese 
Dominguez as Administrator. However, the 
Senate did not act on the nominations of the 
heads of two other modal Administrations: 
Federal Railroad Administration (FRA) Deputy 
Administrator and Acting Administrator Sarah 
Feinberg and Federal Transit Administration 
(FTA) Deputy Administrator and Acting 
Administrator Therese McMillan. Both 
nominations have been referred to the Senate 
Commerce, Science, and Transportation and 
Senate Banking, Housing, and Urban Affairs 
Committees respectively. However, neither 
Committee has held hearings on the 
nominations. 
 
FRA Informs Congress That PTC Deadline 
Will Not Be Met 
 
Key Points: 

 The FRA informs Congress that PTC 
implementation will not occur by the statutory 

deadline of December 31, 2015 and details 
how it may enforce violations 

 
On August 7, the Federal Railroad 
Administration (FRA) released a report titled 
“Status of Positive Train Control 
Implementation” that was sent to the House 
and Senate Appropriations Committees. The 
FRA noted in its press release that “after seven 
years and significant assistance from FRA, 
most railroads will miss the Dec. 31, 2015 
positive train control (PTC) implementation 
deadline that Congress established in 2008.” 
Nonetheless, FRA Acting Administrator Sarah 
Feinberg said that the FRA “will continue to 
use its resources and expertise to help railroads 
achieve the critical goal to have PTC 
implemented.” The FRA was required to 
submit the report by report language drafted by 
the House Appropriations Committee that 
accompanied its FY 2015 Transportation and 
Housing and Urban Development 
Appropriations Act.  
 
The FRA noted that it has “long stated that a 
lack of public sector funding may result in 
unwanted delays in fully implementing PTC, 
especially on commuter railroads.” The FRA 
stated that it “has requested funding for PTC 
development and implementation in every 
budget request dating back to Fiscal Year (FY) 
2011…[but] Congress has not provided a 
guaranteed, reliable revenue stream for 
implementation on commuter railroads.” 
 
The FRA stated that “[a]s of June 2015, 
aggregate analysis of data from the railroads, 
along with supplementary data from the 
Association of American Railroads (AAR), 
indicates:  Class I railroads have:  

 Completed or partially completed 
installations of more than 50% of 
locomotives that require PTC 
equipment;  

http://www.williamsandjensen.com/
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 Deployed approximately 50% of 
wayside units;  

 Replaced approximately 50% of signals 
that require replacement; and  

 Completed most of the required 
mapping for PTC tracks.  

 
The FRA stated that “[b]y the end of 2015, 
AAR projects that:  

 39% of locomotives will be fully 
equipped;  

 76% of wayside interface units will be 
installed;  

 67% of base station radios will be 
installed; and  

 34% of required employees will be 
trained.  

 
The FRA stated that “[i]n the nearly seven 
years since Rail Safety Improvement Act of 
2008 (RSIA) was enacted and in the four and a 
half years since the railroads submitted their 
PTCIPs, FRA has observed a wide range of 
efforts and resources that have been applied to 
PTC by different railroads.” The FRA asserted 
that “[f]or railroads that are not in full 
compliance with the PTC statute and 
regulations on the date of the implementation 
deadline, and in keeping with the clear direction 
of the RSIA statue, FRA will pursue 
enforcement efforts against these railroads.” 
The FRA noted it “has a number of 
enforcement tools, including assessment of 
civil penalties, issuance of compliance or 
emergency order, and pursuit of injunctions or 
criminal penalties with the Department of 
Justice…[and] [a]ssessment of civil penalties is 
the most often used enforcement tool most 
often used to gain compliance.”  
 
The FRA stated that “[i]n the instance of the 
expected widespread PTC noncompliance on 
January 1, 2016, and the railroads’ admission 

that it may take up to five years for them to 
come into full compliance, the potential civil 
penalties that FRA could assess are 
substantial.” The FRA stated that “[a]s with all 
enforcement actions, FRA has inherent 
discretion to ensure penalties imposed are 
aimed at increasing compliance and raising the 
level of safety.”  
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201.  
 
TECHNOLOGY 
 
Senate Agrees to UC Agreed on CISA; 
Unclear When Senate Will Return To Bill 
 
Key Points: 

 Republicans and Democrats reach a deal on 
which amendments will be in order when the 
Senate takes up CISA, but it is unclear when 
the Senate will return to the bill 

 
This week, the Senate spent the majority of its 
legislative time on the “Cybersecurity 
Information Sharing Act of 2015” (CISA) (S. 
754), a bill that Senate Majority Leader Mitch 
McConnell (R-KY) said he wanted to pass 
before the August recess began. However, with 
Democrats pressing for consideration of a 
number of amendments, the Senate was able to 
reach agreement on a unanimous consent 
agreement that would make 21 amendments in 
order to a Managers Amendment and dispense 
with the need for passing a motion to proceed 
when and if the Senate takes up CISA. When 
the Senate returns in September, the pending 
business will be a disapproval resolution on the 
Iran nuclear deal. After that is disposed of, it is 
not clear the Senate would then turn to CISA 
as there may be more pressing legislation such 
a continuing resolution for FY 2016 
appropriations and a reauthorization of the 

http://www.williamsandjensen.com/
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Federal Aviation Administration’s programs 
and funding set to expire on September 30.  
 
Over the weekend, Senate Intelligence 
Committee Chairman Richard Burr (R-NC) 
and Ranking Member Dianne Feinstein (D-CA) 
circulated a Managers’ Amendment that largely 
tracks with the Committee reported version of 
CISA except for some notable changes. First, 
in a number of places, the information that 
must be scrubbed from cyber threat indicators 
before the federal government or a private 
entity can share information has been expanded 
to include any information that might identify a 
person. Previously, this requirement was that 
“personal information” be removed. Under the 
Managers’ Amendment, both “personal 
information” and any information that might 
identify a person must be removed before 
cyber threat indicators and defensive measures 
can be shared. In the same vein, the privacy 
and civil liberties guidelines that federal 
agencies must follow are expanded to include 
any information that might identify and 
individual in addition to “personal 
information.” 
  
Second, in the previous iteration of CISA, only 
the Department of Justice (DOJ) was tasked 
with respect to promulgating procedures and 
policies for how the federal government 
receives information. The Managers’ 
Amendment would require that the 
Department of Homeland Security (DHS) and 
the DOJ must work together in promulgating 
these policies and procedures. Likewise, the 
DHS is now specifically tasked in working with 
the DOJ in issuing guidelines for private 
entities on how to share cyber threat 
information and defensive measures with the 
federal government. Third, the Managers 
Amendment removes violent felonies from the 
crimes that the federal, state, and local 
governments may prosecute using voluntarily 

submitted cyber threat indicators and defensive 
measures. Finally, the Managers’ Amendment 
would strike the cybersecurity-specific FOIA 
exemption while leaving the broader exemption 
that voluntarily shared cyber threat indicators 
and defensive measures would not be available 
through FOIA requests. 
 
On August 5, after failing to reach agreement 
the day before, McConnell and Senate Minority 
Leader Harry Reid (D-NV) struck an 
agreement on a unanimous consent agreement 
on CISA. The cloture motion on the motion to 
proceed to CISA was withdrawn and at a time 
to be determined the Senate will proceed to 
consider CISA. However, when the Senate 
does turn to CISA, there will be no need for a 
motion to proceed, and the Senate will move 
on to the bill, Burr and Feinstein will offer their 
Managers’ Amendment, and the following 21 
first degree amendments (10 Republican and 11 
Democratic) will be in order: 

 Paul #2564 (liability immunity); 

 Carper #2627 (Einstein); 

 Kirk #2603 (International cyber 
criminal reports); 

 Coons #2552 (Personal ID 
information scrub); 

 Heller #2548 (“reasonably believe”); 

 Franken #2612 (cybersecurity and 
cyber threat indicator definition); 

 Coats #2604 (threats to mobile devices 
report); 

 Tester #2632 (transparency); 

 Leahy #2587 (Strike FOIA 
Exemption); 

 Gardner #2631 (Sec of State 
International cyberspace policy); 

 Murphy #2589 (Judicial redress); 

 Vitter #2578 (security clearances); 

 Whitehouse #2626 (Cyber crime); 

 Vitter #2579 (small business); 
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 Wyden #2621 (Remove Personal ID 
information); 

 Flake #2582 (6 year sunset); 

 Wyden #2622 (Government 
notification of mishandled 
information); 

 Cotton #2581(FBI/Secret Service); 

 Mikulski #2557 (Plus up Cyber 
funding OPM); 

 Flake #2580 (private entity); and 

 Carper #2615 (DHS portal) 
 
However, there is not a time agreement at this 
point, so it is unclear how quickly the Senate 
would proceed on those amendments. 
Moreover, second degree amendments could 
be offered to the above listed amendments.  
 
Mayorkas Letter to Franken Details DHS 
Misgivings About CISA 
 
Key Points: 

 The Department of Homeland Security claims 
that CISA would muddle federal cybersecurity 
efforts and not go far enough in ensuring that 
personal information is removed from shared 
information among other perceived problems 

 
On August 3, Senator Al Franken (D-MN) 
released the response of Deputy Secretary of 
Homeland Security Alejandro Mayorkas to 
questions posed by Franken on the 
“Cybersecurity Information Sharing Act” 
(CISA) (S. 754) that details the Department of 
Homeland Security’s (DHS) misgivings about 
CISA. It bears note that some of DHS’s 
criticisms of CISA track closely with the 
Statements of Administration Policy (SAP) 
released on the “National Cybersecurity 
Protection Advancement Act of 2015” (H.R. 
1731) (the House Homeland Security bill) and 
the “Protecting Cyber Networks Act” (H.R. 
1560) (the House Intelligence Committee bill). 

However, some of the criticisms are more 
detailed that the SAPs and are more DHS-
specific.  
 
In the letter, notably, DHS claimed that 
“[w]hile the Cybersecurity Information Sharing 
Act seeks to incentivize non-federal sharing 
through a DHS portal, the bill’s authorization 
to share with any federal agency 
“notwithstanding any other provision law” 
undermines that policy goal, and will increase 
the complexity and difficulty of a new 
information sharing program.” The DHS 
asserted that “if cyber threat indicators are 
distributed amongst multiple agencies rather 
than initially provided through one entity, the 
complexity–for both government and 
businesses–and inefficiency of any information 
sharing program will markedly increase; 
developing a single, comprehensive picture of 
the range of cyber threats faced daily will 
become more difficult.” Consequently, DHS 
recommended “limiting the provision in the 
Cybersecurity Information Sharing Act 
regarding authorization to share information, 
notwithstanding any other provision of law, to 
sharing through the DHS capability housed in 
the National Cybersecurity and 
Communications Integration Center 
(NCCIC).” 
 
In Question 3, Franken stated that “I am 
concerned that the Senate Intelligence 
Committee’s bill falls short with regard to 
privacy protections.” He added that “I do not 
believe it imposes a sufficiently stringent 
standard for the removal of irrelevant 
personally identifiable information, and seems 
to fall short of the privacy-protective standards 
DHS has set for itself.” DHS responded that 
“[w]e share your concern that sharing cyber 
threat information “not subject to any delay 
[or] modification” raises privacy and civil 
liberties concerns and would complicate efforts 
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to establish an automatic sharing regime.” DHS 
stated that “[f]irst, it is important for the 
NCCIC to be able to apply a privacy scrub to 
incoming data, to ensure that personally 
identifiable information unrelated to a cyber 
threat has not been included…[and] [s]econd, 
customers may receive more information than 
they are capable of handling, and are likely to 
receive large amounts of unnecessary 
information.” DHS stated that “[t]o ensure 
automated information sharing works in 
practice, DHS recommends requiring cyber 
threat information received by DHS to be 
provided to other federal agencies in “as close 
to real time as practicable” and “in accordance 
with applicable policies and procedures.” 
 
DHS detailed “several other concerns with the 
bill as written:”  

 First, the provision that permits entities 
to designate information provided to 
the federal government as “proprietary” 
could be too restrictive. These 
protections (in Section 5(d)(2)) may 
deprive numerous private sector entities 
of a valuable source of cyber threat 
information helpful for network 
defense activities. This is because the 
provision might be read to limit DHS’s 
ability to share this information with 
other non-federal entities. We therefore 
recommend that section 5(d)(2) be 
edited to clarify that information is not 
proprietary once anonymized to 
remove any reference to the identity of 
the submitting entity. 

 Second, we believe that DHS should be 
the primary author of the policies and 
procedures under sections 3 and 5 
(especially 5(a)). Since sharing cyber 
threat information with the private 
sector is primarily within DHS’s 
mission space, DHS should author the 
section 3 procedures, in coordination 

with other entities. In addition, the 
scope of the Attorney General’s 
policies and procedures outlined in the 
Cybersecurity Information Sharing Act 
is problematic. Because DHS will be 
operating the federal government’s 
capability to receive cyber threat 
information under section 5(c), it is not 
feasible for another agency to issue the 
procedures that will govern the day-to-
day operations of such a capability. We 
recommend that DHS be assigned the 
responsibility to issue policies and 
procedures under section 5(a), and be 
listed as a co-author of the procedures 
under section 5(b). 

 Third, we strongly support the 
EINSTEIN amendment that was 
added to the House of Representatives 
bill, which authorizes DHS capabilities 
to protect federal civilian agency 
information systems. We would seek to 
make one change in that language, 
however. The language in Section 
(b)(3), “only to protect federal agency 
information and information systems 
from cybersecurity risks,” is too 
narrow, as we also share 
malware/indicators found in federal 
communications with the private sector 
to protect their information systems. 
We recommend replacing the phrase 
with “only for cybersecurity purposes” 
or deleting “federal agency.”  

 Finally the 90-day timeline for DHS’s 
deployment of a process and capability 
to receive cyber threat indicators is too 
ambitious, in light of the need to fully 
evaluate the requirements pertaining to 
that capability once legislation passes 
and build and deploy the technology. 
At a minimum, the timeframe should 
be doubled to 180 days. 
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For more information on technology issues you may 
email or call Michael Kans at 202-659-8201.  
 
This Week in Congress was written by Laura 
Simmons.  

http://www.williamsandjensen.com/
mailto:mdkans@wms-jen.com

	TAXES
	FINANCIAL SERVICES
	ENERGY AND ENVIRONMENT
	DEFENSE
	HEALTH
	TRANSPORTATION AND INFRASTRUCTURE
	TECHNOLOGY

